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1. Distinguish between (a) court rules for management of civil litigation (English GLO; US class action laws; Swedish law), and (b) regulatory mechanisms (consumer protection, competition law).

2. Rationales

a. Historically, litigation is based on individual assertion of rights.

b. Modern society involves mass production and global businesses, with potential for multiple similar individual damages.

c. Access to justice barriers: altering the cost-proportionality balance.

d. Consumer protection and empowerment.

e. Perceived failure of regulation – but ignorance of mechanisms?

f. Management efficiency (cost, protection of judicial system): Avoiding multiple court decisions, inconsistencies, and wasted cost.

3. Regulatory mechanisms:

a. National laws empowering consumer organisations in EU civil law states;

b. EU level mechanisms:

i. Directive 93/13 (Unfair Terms in Consumer Contracts)

ii. Directive 98/27 (Cross-Border Injunctions)

iii. Regulation 2006/2004 (Consumer Protection Cooperation)

iv. Directive 2005/29 (Unfair Commercial Practices).

c. Involvement of consumers in EU policy: but

i. effectiveness; 

ii. confusion of roles; 

iii. consistency of regulatory policy decisions; 

iv. financial implications and limitations; 

v. transactional costs.

4. “Class action” rules:

a. US Federal Rule 23 (1966), and many states.

b. Portugal (1995).

c. England and Wales, Group Litigation Order, CPR part 19.III (1999).

d. Swedish Act on Class Actions (2002, in force 2003).

e. Spain (2001).

f. Netherlands Act on Collective Settlement of Mass Damages (in force on 27 July 2005, response to DES settlement).

g. Germany: KapitalanlegerMusterverfahrensGesetz (KapMuG: Capital Investors’ Model Proceeding Law, 2005).

5. Developing EU situation:

a. Irish Law Reform Commission, Final Report 2005.

b. Finland, Denmark, Norway. 

c. France, Italy.

d. Green Paper on damages actions for breach of EU antitrust rules COM (2005) 672.

6. Alternative models:

a. Acting on behalf of others: opt-out

i. Enabling viability of multiple low-value claims

ii. Notification: Advertising, identification, binding nature and cost

iii. Race for certification

iv. Relevance and effective control (esp settlement) by plaintiffs

v. USA: ineffective regulation of disproportionately high attorney compensation; issues of low value consumer outcomes (coupons)

vi. “Private attorney general” incentivisation

b. Collecting all similar claims: opt-in

i. Only commenced claims?

ii. Simplification of joining: register?

iii. Screening of claims

7. Class criteria:

i. Numerosity

ii. Adequacy of representation

iii. Commonality

iv. Predominance.

8. A closer look at the English experience.

a. Origin: a succession of product liability cases, 1980s and 90s.

b. Main principles: Woolfian managerial discretion of the appointed judge; pragmatism and flexibility.

c. Main features:

i. Registration

ii. Wide and flexible managerial powers: case conferences

iii. Indications & Orders

iv. Cut-off dates and limitation

d. Issues:

i. Advertising

ii. Funding: Loser pays, LSC fund, CFAs + insurance, commercial funding, calls for contingency fees

iii. Liability for costs, division of losses between group members

iv. Lawyer-led

v. Future claimants

e. Used in a wide range of case types:

i. Product liability – see Hodges Multi-Party Actions (Oxford, 2001); Paul Sayers v Merck, Smithkline Beecham [2002] 1 WLR 2274.

ii. Child abuse: Mark Taylor v Nugent care Society [2004] EWCA Civ 51 (24 Jan 2004)

iii. Holidaymakers’ salmonella: Giambrone v JMC Holidays [2004] EWCA Civ 158 (18 Feb 2004)

iv. Assault and rape of medical patients: Various Ledward Claimants v Kent & Medway Health Authority [2003] EWHC 2551

v. Organ retention: AB v Leeds Teaching Hospitals NHS Trust [2003] EWHC 1034 (9 May 2003)

vi. Investors:  Equitable Life …

9. What principles?

a. Efficiency

b. Fairness

c. Trade individual rights for enhanced collective power and increased economic viability

d. Cost proportionality

e. Identification of good and bad claims: a challenge in complex civil justice systems.

10. Socio-political issues

a. US: reform difficult since legislative gridlock; political polarisation of industry and plaintiff lawyers.

b. Echoes in UK.

c. Gordian connection between funding and procedure.

d. Effective regulation of corporate behaviour or licensed blackmail?

e. Regulation v compensation (corrective justice).

11. Evaluation?

� The Better Regulation Task Force, Better Routes to Redress (2004); “Improved Access to Justice – Funding Options & Proportionate Costs” Report & Recommendations, Civil Justice Council, 2005, Recommendation 11.
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