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1. Thank you for inviting me here today. 

2. I am head of human rights compliance and projects in the DCA. One of the main tasks of the Human Rights Division is to advise Ministers on the development of policies that are compatible with the UK’s international obligations under various international treaties, and with the Government’s domestic obligations under the Human Rights Act 1998. 

3. This has been a particular challenge over the past five years, as the Government has tried to find the best way to deal with the threat from international terrorism - to strike the difficult balance between human rights on the one hand, and public safety and national security on the other. And it is about that balance that I would like to speak to you today. 

4. Of course, when we speak about ‘security’ today, we mean the Government’s response to what is termed, rightly or wrongly, ‘Islamist extremist terrorism’. 

5. The Government recognises that Islam itself poses no threat to the UK, or to the West. However, it is simply a fact that there is a real threat from extremist groups and individuals identifying themselves as defenders of Islam – who claim their actions are carried out either to defend Islam from perceived encroachments by the West – either politically or culturally – or to avenge such perceived encroachments. The current threat from Islamist extremist terrorism is serious and sustained.  It is genuinely international in scope, involving a variety of groups, networks and individuals who are driven by particularly violent and extremist beliefs.  It is indiscriminate – aiming to cause mass casualties, regardless of the age, nationality or religion of their victims.  Overall, the threat is judged to be potentially still increasing, and not likely to diminish significantly for some years.

6. The protection of human rights is an integral and indispensable part of the UK’s counter-terrorism effort.  Being strong on counter-terrorism does not mean being weak on human rights.  On the contrary, respect for human rights is an important part of the fight against radicalisation.  To quote Kofi Annan: “Human rights law makes ample provision for strong counter-terrorism action, even in the most exceptional circumstances.”

7. Events over the last few years may give the impression that, in seeking to balance security and human rights, the Government is constantly having to change its policies to satisfy the demands of the Courts and the ECHR. However, although the measures taken by the Government may change, its policies with regard to anti-terrorism are subject to five key principles, which remain constant. 

8. These are: 

i. that the Government only legislates to create terrorism-specific offences and powers where this is necessary because of the particular nature of the terrorist threat 

ii. that, wherever possible, those who are suspected of terrorist offences should be prosecuted.

iii. that legislation has to adapt to meet the evolving threat, in line with the UK’s international human rights obligations.

iv. that there must always be safeguards to protect the rights of individuals affected by terrorism powers.

v. that there must be independent review of the operation of terrorism legislation

9. I’d like to examine these one by one. 

10. The first principle is that the Government only legislates to create terrorism-specific offences and powers where this is necessary because of the particular nature of the terrorist threat. The UK’s anti-terrorism legislation therefore does contain some specific terrorism offences. However, they are relatively few in number. They include, for example, the offence of belonging to a proscribed organisation, and certain terrorist finance offences. 

11. The overwhelming majority of alleged terrorists who are prosecuted in this country are prosecuted for ordinary offences under the criminal law. Not only that, the cases are heard in open court using the normal rules of procedure.

12. The second key principle is that, wherever possible, those who are suspected of terrorist offences should be prosecuted through the courts. The Government’s clear preference and priority is always to secure the evidence that will allow a prosecution to be brought.

13. While the Government’s clear preference has been, and will continue to be, to prosecute individuals suspected of involvement in terrorism, this is not always possible. UK legislation does contain powers that can be used in the small number of cases where prosecution is not possible – for example the power to make Control Orders under the Prevention of Terrorism Act 2005. 

14. Where such individuals are foreign nationals, an alternative means of disrupting their activity and reducing the threat to national security is removal from the country. 
15. The Government believes that it should be entitled to have regard to the threat posed by the presence of a person in our territory as well as the threat posed to him if he is deported.  However, the 1996 ruling of the European Court of Human Rights in Chahal v the UK means we are currently prevented from doing that.  It would be unlawful to take decisions that conflict with settled caselaw of the Court. 
16. The UK and some other countries have intervened in the case of Ramzy v Netherlands currently pending before the ECHR in an attempt to persuade the Court to revise its 1996 judgment in the case of Chahal. 
17. The Government is firmly of the view that the safety – and indeed the human rights – of UK citizens should not be discounted and dismissed as irrelevant, and that the risk to the person concerned is not the only issue to be addressed.

18. The government does not accept that its intention sends any sort of signal that torture is permissible – the UK’s condemnation of torture remains unequivocal and its commitment to securing its eradication is unchanged.

19. In compliance with the existing law, the Government will not remove someone if there are substantial grounds for believing that there is a real risk that the person will be subjected to torture or other inhuman or degrading treatment. For that reason, it has negotiated with some countries to ensure that, where someone is deported, it can obtain specific assurances, where necessary backed up by independent monitoring, to enable it to satisfy itself that removal is consistent with the UK’s obligations under the European Convention on Human Rights and other international human rights treaties.

20. The UK has concluded memoranda of understanding with three countries (Jordan, Libya and Lebanon) to facilitate deportation of terrorist suspects in a manner consistent with its obligations under the ECHR and other international human rights treaties.  Monitoring bodies have been appointed in Jordan and Libya; agreement in principle has been reached with a monitoring body in Lebanon.  Negotiations are in progress with a number of other countries in North Africa and the Middle East.  Separate arrangements are in place for deportations to Algeria.  The Special Immigration Appeals Commission has ruled in two cases that these arrangements and the changes that are happening in Algeria are sufficient to protect those being deported.
21. The UK will not remove someone where there is a real risk of ill-treatment, even where arrangements exist for assurances.  Where the Government seeks to deport pursuant to MoUs and assurances it is because, after long and hard consideration, the Secretary of State has concluded that return will not lead to such a risk.  This decision by the Secretary of State is subject to challenge to Special Immigration Appeals Commission (SIAC) (a superior court of record), where the Government has to establish that return is safe.
22. The third key principle is that legislation has to adapt to meet the evolving threat, in line with the UK’s international human rights obligations. As the nature of terrorism changes, so the response to it must change. The atrocities of Madrid and London make it very clear that the UK now faces the reality of terrorism carried out by bombers seeking to inflict mass fatalities and who are quite prepared to lose their own lives in the process. Intervention is required at a much earlier stage in order to safeguard life. That is why, for example, the Terrorism Act 2006 contains the new offence of acts preparatory to terrorism which allows for the prosecution of those preparing terrorist acts, even though they may not yet have developed well-defined specific plans.

23. The fourth key principle is that there must always be safeguards to protect the rights of individuals affected by terrorism powers. 

24. Under the Terrorism Act 2000, as amended by the Terrorism Act 2006, a person suspected of being a terrorist may be arrested and detained before charge for a maximum of 28 days. However, all detention beyond 48 hours is subject to judicial authorisation. There are regular hearings – at intervals of no more than seven days – at which the person concerned may be present, and may be legally represented. A judge can only agree to continued detention if he is satisfied that the detention is still necessary, and that the investigation is being conducted as expeditiously as possible. A person must be released as soon as the reason for his detention no longer exists regardless of how long his detention has been authorised for.

25. Where prosecution or deportation is not possible, the Prevention of Terrorism Act 2005 allows for Control Orders to be made. To date, the Government has only used the power to make non-derogating control orders, which contain restrictions that do not amount to a deprivation of liberty within the meaning of Article 5 ECHR. Such Orders are made by the Secretary of State only with the permission of the High Court (other than in cases of urgency where the Secretary of State’s decision has to be endorsed by the Court within 7 days). Once a control order has been made, the case is automatically referred to the High Court or Court of Session for a review of the Secretary of State’s decision, based on the principles of judicial review.  Individuals are represented in open court as far as possible, and by a lawyer of their choice. If it is necessary to hear ‘closed’ evidence in order to protect intelligence sources or techniques, individuals are represented by Special Advocates who can see and respond to closed material on their behalf.

26. The Terrorism Act 2006 contains the offence of encouragement to terrorism, to try to combat those who create a climate in which terrorism is more likely to flourish. To the extent that the offence also covers glorification of terrorism, it can only be committed if members of the public can reasonably infer that what is being glorified is conduct that should be emulated by them in existing circumstances.  

27. Organisations which are believed to be involved or connected in terrorism may be proscribed under Part 2 of the Terrorism Act 2000. The decision is made by the Secretary of State who, of course, has access to the full range of intelligence material. However, any decision made by the Secretary of State to proscribe an organisation has to be approved by both Houses of Parliament. A proscribed organisation, or any person affected by its proscription, may apply to the Secretary of State for de-proscription. There is then a route of appeal to the Proscribed Organisations Appeal Commission. This is an independent tribunal made up of senior judges who are cleared to see intelligence material. The Commission can, if appropriate, appoint special advocates to represent the interests of the group concerned. There is then a further route of appeal to the Court of Appeal on points of law.

28. Of course, legal aid is available, where appropriate, to ensure that those affected can take every opportunity to ensure that their rights are upheld. 

29. Where the Government seeks to deport a person on national security grounds there is an appeal to the Special Immigration Appeals Commission (SIAC).  SIAC  has special procedures to allow it to examine all the evidence relevant to the case, including secret material.  Appeals from SIAC on a point of law can be made to the Court of Appeal and the House of Lords.

30. The fifth and final key principle is that there must be independent review of the operation of terrorism legislation. This is to compensate for the fact that the Parliament and the public cannot, of necessity, see all the material available to the Government. Most of the UK’s anti-terrorism legislation provides for the appointment of an independent reviewer – currently Lord Carlile of Berriew QC. He is given full access to intelligence and other material, and is able to review individual case papers. His reports are published and made available to Parliament.

31. Through the rigorous application of these five principles, the UK Government believes that it has managed to achieve the appropriate balance between the measures necessary to deal with the very real threat to national security posed by terrorism and the need to avoid diminishing the civil and human rights of the population. 

32. Of course, while laws are a very important weapon in the fight against terrorism, they cannot be the only solution. 

33. The Government accepts that the motivations behind terrorism are complex.  One potential factor is a sense of personal alienation or community disadvantage arising from socio-economic factors such as social exclusion, and lack of opportunity.  But also, while an individual terrorist may not personally be disadvantaged, he or she may identify with others who are seen as oppressed. 

34. Alongside Muslim communities across the UK, the Government is taking forward projects designed to undermine extremists’ motivations for violence. It also seeks to deter radicals from operating in the UK and to disrupt their opportunities to radicalise others. The Government is committed to prioritising policies that tackle the real and perceived socio-economic inequalities confronting some Muslim communities today. 

35. All of the UK’s anti-terrorism measures have to be seen in the context of the UK’s general commitment to human rights and the protection of individual freedoms. The Government does not believe the protection of human rights is in any way incompatible with the requirement to protect the population from the threat of terrorist attacks. Indeed, the most fundamental right of all is the right to life, and it is the duty of all governments to ensure that every appropriate measure is in place to minimise the danger to life which comes from terrorist attacks. 

36. The words of Judge Aharon Barak on this subject are well known. But they will bear repeating. It is, he said, the fate of democracy, that “not all means are acceptable to it, and not all methods employed by its enemies are open to it. Sometimes, a democracy must fight with one hand tied behind its back. Nonetheless, it has the upper hand. Preserving the rule of law and recognition of individual liberties constitute an important component of its understanding of security. At the end of the day, they strengthen its spirit and strength and allow it to overcome its difficulties.”

37.   Someone fighting with one hand tied behind their back is necessarily forced into awkward, and sometimes uncomfortable positions.  However, the Government believes that is a price worth paying to preserve democracy and the rule of law.
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